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Unless specified otherwise,
= the documents cited in this report pertain to The Case of Nuon Chea, leng Sary, leng Thirith and
Khieu Samphan before the ECCC;
= the quotes are based on the personal notes of the trial monitors during the proceedings;
= the figures in the Public Attendance section of the report are only approximations; and
= photos are courtesy of the ECCC.
Glossary of Terms
Case 001 The Case of Kaing Guek Eav alias “Duch”(Case No. 001/18-07-2007-ECCC)
Case 002 The Case of Nuon Chea, leng Sary, leng Thirith and Khieu Samphan
(Case No. 002/19-09-2007-ECCC)
CPC Code of Criminal Procedure of the Kingdom of Cambodia (2007)
CPK Communist Party of Kampuchea
CPLCL Civil Party Lead Co-Lawyer
DK Democratic Kampuchea
ECCC Extraordinary Chambers in the Courts of Cambodia (also referred to as the Khmer
Rouge Tribunal or “KRT")
ECCC Law Law on the Establishment of the ECCC, as amended (2004)
ERN Evidence Reference Number (the page number of each piece of documentary
evidence in the Case File)
FUNK National United Front of Kampuchea
GRUNK Royal Government of National Union of Kampuchea
ICC International Criminal Court
ICCPR International Covenant on Civil and Political Rights
ICTR International Criminal Tribunal for Rwanda
ICTY International Criminal Tribunal for the former Yugoslavia
IR Internal Rules of the ECCC Rev. 8 (2011)
KR Khmer Rouge
OoClJ Office of the Co-Investigating Judges
OCP Office of the Co-Prosecutors of the ECCC
RAK Revolutionary Army of Kampuchea
VSS Victims Support Section
WESU Witness and Expert Support Unit

X

EAST-WEST
CENTER

WAR CRIMES STUDIES CENTER

UNIVERSITY OF CALIFORNIA, BERKELEY

*

AlJI is a collaborative project between the East-West Center, in Honolulu, and the War Crimes Studies
Center, University of California, Berkeley. Since 2003, the two Centers have been collaborating on projects
relating to the establishment of justice initiatives and capacity-building programs in the human rights sector in
South-East Asia. The Program is funded by the Open Society Foundation, the Foreign Commonwealth
Office of the British Embassy in Phnom Penh, and the Embassy of Switzerland in Bangkok.

This issue of KRT TRIAL MONITOR was authored by Chhaya Chhin, Phalla Chhoeun, Pheakdey Chum,
Faith Suzzette Delos Reyes, Melanie Hyde, Aviva Nababan, Noyel Ry, Sarun Sous, Kimsan Soy, Chhayrath Tan,
and Penelope Van Tuyl as part of AlJlI's KRT Trial Monitoring and Community Outreach Program. KRT
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TRIAL MONITOR reports on Case 002 are available at <www.krtmonitor.org>, and at the websites of the
East-West Center and the War Crimes Studies Center.

Trial Chamber. Transcript of Trial Proceedings (8 April 2013). E1/177.1 [hereinafter 8 APRIL
TRANSCRIPT]. Lines 16-17. 28.

See CASE 002 KRT TRIAL MONITOR, Issue 48, Hearing on Evidence Week 43 (8-11 January
2013), [hereinafter ISSUE 48], II.C.

Chhaom Se was examined in the following order: International Prosecutor Vincent de Wilde
d’Estmael; National Civil Parties Lawyer Chhet Vanly; International Co-Lawyer for Nuon Chea, Victor Koppe;
National Co-Lawyer for Nuon Chea, Son Arun; International Co-Lawyer for Khieu Samphan, Arthur Vercken.

8 APRIL TRANSCRIPT. Lines 15-19. 38.

®  Ibid, lines 7-16. 43.

6 When Prosecutor de Wilde d’Estmael explained who Vy was, the French-to-English translation was

inconsistent as to whether he was a solider in the Northwest Zone or the Northeast Zone.

8 APRIL TRANSCRIPT. Lines. 8-10. 23.

8 |ssuE4s, I.C.1

o 8 APRIL TRANSCRIPT. Line 4. 73.

10 Francois Ponchaud was examined in the following order: President Nil Nonn; Judge Jean-Marc Lavergne;
International Prosecutor Vincent de Wilde d’Estmael; National Prosecutor Dararasmey Chan; National Civil Party
Lawyer Moch Sovannary; International Civil Party Lead Co-Lawyer Elisabeth Simonneau-Fort; National
Co-Lawyer for Khieu Samphan, Kong Sam Onn; International Co-Lawyer for Khieu Samphan, Arthur Vercken;
and International Co-Lawyer for Nuon Chea, Victor Koppe

1 Trial Chamber. Transcript of Trial Proceedings (9 April 2013). E1/178.1 [hereinafter 9 APRIL
TRANSCRIPT]. Lines 120-22. 22.

Trial Chamber. Transcript of Trial Proceedings (10 April 2013). E1/179.1 [hereinafter 10 APRIL
'lI'RANSCRIPT]. Lines 8-10. 23.

3 10 APRIL TRANSCRIPT. Lines 1-3. 43.

% \pid, lines 17-18. 56.

15 \id, lines 1-7. 37.

18 \pid, lines 7-8. 72.

17 \bid, lines 24-25. 95.

18 Trial Chamber. Transcript of Trial Proceedings (11 April 2013). E1/180.1 [hereinafter 11 APRILTRANSCRIPT].

Line 17. 50.

19 11 APRIL TRANSCRIPT. Lines 20-21. 19.
20 1pid, lines 8-10. 37.

2L \bid, lines 6-9. 22.

22 See Trial Chamber. “List of Paragraphs and Portions of the Closing Order Relevant to Case 002/01
amended further to the Trial Chamber's Decision on IENG Thirith's Fitness to Stand Trial (E138) and the Trial
Chamber's Decision on Co-Prosecutor's Request to Include Additional Crime Sites within the Scope of Trial In
Case 002/01 (E163)" (8 October 2012). E124/7.3.

9 APRIL TRANSCRIPT. Lines 14-16. 99.
2410 APRIL TRANSCRIPT. Lines 18-23. 17.
%5 Ibid, lines 1-7. 32.

26 See Internal Rules of the Extraordinary Chambers In The Courts of Cambodia, Revision 8, as revised on 3
August 2011 [hereinafter INTERNAL RULES] Rule 87.4. The rule allows the introduction of new witnesses and
evidence by the parties at the trial stage, subject to the Chamber’s approval after measured against the standards
in Rule 87.3 The Parties should also prove that the new evidence or testimony was not available prior to the trial
stage. Rule 87.3. reserves the right for the Trial Chamber to deny any request for evidence or testimony if it is
irrelevant or repetitious; impossible to obtain within a reasonable time; unsuitable to prove the facts it purports to
B;ove; not allowed under the law; or intended to prolong proceedings or is frivolous.

The Prosecutor cited Trial Chamber Memorandum with document number E276/2. Paragraph 2 of the
document states, “[Flinally, parties must lodge a consolidated Internal Rule 87(4) request for all new documents
intended for use during the testimony of a witness at least two weeks before his or her scheduled appearance
(E218, para. 22).” See Trial Chamber. “Response to the Internal Rule 87(4) Requests of the Co
Prosecutors, Nuon Chea, and Khieu Samphan (E236/4/41, E265, E271, E276, E276/1). (10 April 2013). E276/2.
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28 The hearing was scheduled for adversarial debate on the application filed by the Khieu Samphan’s Defense
on 29 March 2013. See Lawyers for Mr. Khieu Samphan. “Application for Khieu Samphan’s Immediate Release
on Bail” (29 March 2013). E 275. [hereianfter APPLICATION FOR RELEASE].

Vercken claimed that Khieu Samphan had been arrested at the same time with Kaing Gek Eav alias Duch, the
Accused of Case 001, yet he was detained while the OCIJ was completing the Case 001 investigation.

In the written submission, Khieu Samphan’'s Defense team cited research from Human Rights Center
of University of California at Berkeley dated June 2011, allegedly showing that in 2010 only 11 per cent
of the Cambodian population could name the Accused and only 16 per cent considered DK crimes as important.
See APPLICATION FOR RELEASE para 35.

! Upon questioning by Judge Cartwright, counsel Vercken clarified that the Accused could come to the Court
either by his own means or by transportation provided by the Court. The counsel also stressed the indigence of
the Accused to the Chamber referring to documentary evidence provided to the court. Khieu Samphan also took
the floor, stating that he would be provided for by his children, he did not have a passport, and could go to the
court by motorcycle with his wife.

INTERNAL RULES Rule 63.3.B on Provisional Detention provides that provisional detention may be imposed
to i) prevent the Charged Person from exerting pressure on any witnesses or Victims, or prevent any collusion
between the Charged Person and accomplices of crimes falling within the jurisdiction of the ECCC; ii) preserve
evidence or prevent the destruction of any evidence; iii) ensure the presence of the Charged Person during the
groceedings; iv) protect the security of the Charged Person; or v) preserve public order.

3 See CASE 002 KRT TRIAL MONITOR, Issue 32, Hearing on Evidence Week 43 (8-11 January 2013). Page
11
34 The Prosecutor cited Document No. E50/3/1/1.1.4, a December 2010 study stating that approximately 40 per
cent of the population still “harbor feelings of revenge towards the former Khmer Rouge and the Khmer Rouge
leadership.”

The International Prosecutor cited Document No. D29, Attachment 96, that provided an account of
the incident. Further he described that in year 2000 Khieu Samphan made a statement recorded
Document D29, Attachment 95, that he would only provide information on the Khmer Rouge if granted protection.

Abdulhak cited paragraph 54 of the Supreme Court Decision, which states “[T]he reasons have less to do with
the general risk of the Accused absconding in the face of the severity of potential penalty, and more to do with
therisk of the Accused becoming unavailable for trial. Facts transpiring from the case file demonstrate that the
trial in Case 002 is an enormous organizational and logistical undertaking involving four accused, most
of whom have health problems, and numerous civil parties and multi-person legal teams. Even a single instance
of an accused failing to appear before the court might undermine the prospect of arriving at the judgment within a
reasonable time. The goal of speedy proceedings may be easily frustrated if the Accused goes into
hiding, decides to disregard summons or even temporarily is prevented from attending a hearing.” See
The Supreme Court Chamber. “Decision on Immediate Appeal by Khieu Samphan on Application for Release”
g(%G June 2013). E50/3/1/4.

The International Prosecutor cited Khieu Samphan’s interviews in October 2007 (Document E3/583),
November 2006 (Document E3/108) and an unspecified interview (D313.11.1).

Counsel Vercken did not provide the date of the interview but identified the Document number as E3/588.
Counsel Vercken also cited an article from "The Cambodia Daily", (no document number provided) which
he claimed stated that "Khieu Samphan was said to cooperate with the tribunal.”

The International Prosecutor also cited some of the European Court of Human Rights cases relied on by the
Khieu Samphan Defense Team in relation to the observation of human liberty, standards to ensure foreseeabilty
and legal certainty, namely Case of Velichko v. Russia Judgment, ECHR, 15 January 2013 ("Velichko Case"),
para. 67; Case of Tsitsiriggos v.Greece, Judgment, ECHR, 17 January 2012, paras. 47-48; Case of Tsarkov v.
Russia, Judgment, ECHR, 16 July 2009 ("Tsarkov Case"). See APPLICATION FOR RELEASE para 1719
and the accompanying footnotes.

Arthur Vercken specifically referred to the European Court of Human Right's decision, Soria
Xflderrama case of 26 January 2012.

See CASE 002 KRT TRIAL MONITOR, Issue 55, Hearing on Evidence Week 50 (25-29 March 2013).

42 International Prosecutor Abdulhak expounded before the Chamber that the OCP’s review showed that at the
ICTY in more than 50 cases, the accused persons had been detained five years or longer and at the ICTR in at
least 31 cases.

For example, during the first session on Monday an audio system malfunction prevented sound from
reaching the French interpreters. This occurred again on Thursday when Prosecutor Abdulhak reported hearing
French in his receiver.

For example, responding to questions from CPLCL Simonneau-Fort, Ponchaud’s response in Khmer
of “2000 families” was incorrectly translated into English as “1000 families.”
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5 10 APRIL TRANSCRIPT. Lines 7-9. 86.
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