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! leng Thirith Defense. “Defense Request for Appointment of a Neuropsychiatrist to Assess Madame IENG Thirith’'s Fitness

to Stand Trial” (21 February 2011). E52 [hereinafter, REQUEST FOR NEUROPSYCHIATRIST]. par. 36.
2 Trial Chamber. “Decision on leng Thirith’s Fitness to Stand Trial” (17 November 2011). E138 [hereinafter, TRIAL
CHAMBER DECISION]. pp. 29-30.
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8 “The Trial Chamber held that it is in the interests of justice to sever the charges against the Accused leng Thirith

in Case 002 pursuant to Internal Rule 89ter and to stay the proceedings against her.” Trial Chamber Decision, par.64. 23.
ECCC Internal Rules, as revised 3 August 2011 [hereinafter, INTERNAL RULES]. Rule 89ter on Severance states that “When
the interest of justice so requires, the Trial Chamber may at any stage order the separation ofproceedings in relation to one or
several accused and concerning part of the entirety of the charges contained in an Indictment.”

Co-Prosecutors. “Immediate appeal against Trial Chamber Decision to order the release of accused leng Thirith” (18
November 2011). E138/1/1 [hereinafter, IMMEDIATE APPEAL].
5 Supreme Court Chamber. “Decision on immediate appeal against the Trial Chamber’s Order to release the
accused leng Thirith” (13 December 2011). E138/1/7 [hereinafter, SUPREME COURT CHAMBER DECISION].
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6

REQUEST FOR NEUROPSYCHIATRIST, par. 36.
7

Geriatric Expert Professor A. John Campbell. “Report Prepared in Response to the Trial Chamber’'s Order Assigning
Expert, Geriatric Expert Report — Mrs. IENGThirith” (23 June 2011). E62/3/6 [hereinafter, GERIATRIC EXPERT REPORT ]. par.
40. Trial Chamber Decision, par. 33 and 45.13 and 17.

m
rapin00b mituminnfituas AjugnAEIPIUATESIUINS 1D #ig gamigagsrstsimi e felfm gibos



HSMUINISNSAIGFGUMSSIMIMNMHYUIN  SHIR INUHHUUMBDM 9 GIS
HSATIMHSINRAIN OGN UTE SHAGSIUNMW (ICCPR) )9EDD:
B)  gguINRMSMEY Shugnmmanidugswnin sHi{ping 8
HUTNHISMIN G{PMSHIM:g S )
9) wemuHan  Sumsuganpomsigiuémimigs  8h
aRshmywsmivagsitmfotmwgsin
i) mimss%mmiﬁéﬁm:t”mmmsmiﬁmﬁﬁwmf.g

USUIM oM SishNNIMIS: JUUMAGMTME Gsmiing wh &g ns
A GHNMINIENNUING SHEUINRISMINSIMSGIN:ZS NENRMGHATERY
mitinfimisfomimifivaiged  UAKITMAN SR FNMIVMEIMIS NS
migsinfamysifivainsPugnwmnags cuinsman vim§idy usuay
maitiutminumisnineamas minfingigduisddismims
‘iannmig ifijuimimigs Sianshmnyweniivags ginpumu
NeMGINwNssnsginuamagamigus  Auvamnismius Shaugmn
HIMINASIMYWIBIMIMIRILAI S SHUINUTANTEUMAEIMIT MOMGW
M8 FOAERHISNGERGMUBUANSMIURESMUING Wk BTG figeins
TNWRANASIAEREMATSMIGHOITAME  AUREMAISMIUNS  SUMAM G
BuNanSMAREHNTgSITAIMT

sANmIY s ANEIMAsHR s wuant (cTy) MSpuTESShum
roilamisGimegmme AT Shainii [@fqnu 1 ghanfiuin: ghing s
[ATUN (Pavie Strugar) (M SIRGW RN SHFNY TN SapIfi wanIgE AT uNg
ARGIANY STfihaiNsanid AMepitTansmenismaiuinsunoNtginG
DT GHIS gD W ANIMIGAGH NN BT SROM SISIMSSIRNUT INAAID
FUWIBSSIUMSHGM: MIMATIMIGHD) MIayimigAAMnms SHumigih g
W]auHnywinngnaism AW MITRNEIUNS SAMIEMINWS
Bg° isighaiafif [ RIS mIgy s anEgInAisHiAIs N
wyapinsiadns milmaminalsguighidmims oy apon Sisigamibs

8 Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Committed

During the Period of Democratic Kampuchea, as amended. NS/RKM/1004/006 (27 October 2004) Oct. 27, 2004 [hereinafter,
ECCC Law].Article 35 new, (a), (b), (d). Also, International Covenant on Civil and Political Rights (16 December 1966)
ghereinafter, ICCPR]. Article 14(3) (a), (b), (d).

Alzheimer’s Society. “What is vascular dementia? Factsheet 402." Available at
<http://alzheimers.org.uk/site/scripts/documents_info.php?documentID=161>, accessed 23 July 2012.
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" The Prosecutor v. PavleStrugar. IT-01-42-A. ICTY Trial Chamber Il.“Decision Re the Defence Motion to Terminate

Proceedings” (26 May 2004). [Hereinafter, STRUGARTRIAL CHAMBER DECISION]. par. 35.

This included the ICTY, International Criminal Tribunal for Rwanda, International Military Tribunal, European Court of
Human Rights, International Criminal Court, Special Court for Sierra Leone, Special Panels for Serious Crimes in East Timor,
Australian, Canadian, Indian, Malaysian, United States, Austrian, Japanese, Korean, Dutch, German, Russian, Bosnian,
Croatian and Serbian law and precedents. The Prosecutor v.PavleStrugar. 1T-01-42-A. ICTY Appeals Chamber. “Judgment”
(17 July 2008). [Hereinafter, STRUGARAPPEALS CHAMBER JUDGMENT]. par. 45-54.

STRUGARTRIAL CHAMBER DECISION, par. 2, “Capacities of an accused”; STRUGARAPPEALS CHAMBER JUDGMENT,par. 41.
The Strugarcriteria have most often been used at the ICTY. However, other international criminal courts have also used
the criteria: the International Criminal Tribunal for Rwanda (ICTR) in Prosecutor v. Karemera et al and Gacumbitsi v.Prosecutor;
Special Court for Sierra Leone (SCSL) in Prosecutor v. Taylor, SCSL-2003-01-T, Trial Chamber I, “Defense Application to
Exclude the Evidence of Proposed Prosecution Expert Witness Corinne Dufka or, in the alternative, to Limit Its Scope” (28
January 2008); Special Panels for Serious Crimes in Dili, East Timor, in Deputy General Prosecutor for Serious Crimes v.
JosepNahak, No. 01A/2004, Dili District Court before Judge Phillip Rapoza, “Findings and Order on Defendant Nahak’s
Competence to Stand Trial” (1 March 2005). par. 28-29.
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14

STRUGARTRIAL CHAMBER DECISION, par. 37.
15

Ibid. The Chamber also used the following language: a chamber must view the accused’s capacities “overall and in a
reasonable and commonsense manner” (par. 3); a decision on an accused’s fithess is “merely the balance of probabilities” (par.
4); an accused must be able to “sufficiently” exercise his rights (par. 3) at a “minimum standard of overall capacity” (par. 37).
®  “The availability of counsel... may well adequately compensate for any deficiency of a relevant capacity.” Ibid, par. 22; also
cited in TRIAL CHAMBER DECISION, par. 28. 11.

“The use of counsel requires, however, that the accused has the capacity to be able to instruct counsel sufficiently for this
Purpose." STRUGARTRIAL CHAMBER DECISION, par. 22; also cited in TRIAL CHAMBER DECISION, par. 28. 11.
8 Pursuant to Internal Rule 32: “The Co-Investigating Judges or the Chambers may, for the purpose of determining whether
a Charged Person or Accused is physically and mentally fit to stand trial, or for any other reasons, or at the request of a party,
order that they undergo a medical, psychiatric or psychological examination by an expert. The reasons for such order, and the
report of the expert, shall be recorded in the case file.”
GERIATRIC EXPERT REPORT, par. 40.
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% |bid, par. 41. See also, TRIAL CHAMBER DECISION, par. 50, 18, citing Psychiatrists. “Expertise Report Prepared in
Response to the Trial Chamber's Expertise Order E111, 23 August 2011” (9 October 2011). E111/8 [hereinafter, PSYCHIATRIC
EXPERTS REPORT].par. 43. Original Psychiatric Experts Report unavailable.

The four psychiatric experts found that her “cognitive impairment would compromise the ability to understand what was
said in court, reason and weigh information, and comment intelligibly on it. Specifically... she would not be able to retain
information form any statement made in court long enough to be able to comment on them intelligibly.”

Ibid, par. 13.

2 \bid, par. 14.

2 |bid. The expert geriatrician said she “does not recall she was a Minister” nor “the date of victory of the regime” (par. 14),
she does not remember the number of siblings or children she has (par. 19), and she “could not remember the first hearing, had
no memory of the charges and said there were no accusations against her (par. 22). The psychiatric experts also found she
would not be able to instruct her counsel or assist in the preparation of her defense “due to her memory impairment, not only in
relation to her involvement at the time of the alleged offences, but memories for the wider context of her life at the time.”
gPSYCHIATRIC EXPERTS REPORT, par. 45, cited in TRIAL CHAMBER DECISION, par. 51. 18.)

GERIATRIC EXPERT REPORT, par. 34.
®®  REQUEST FOR NEUROPSYCHIATRIST, par. 36; TRIAL CHAMBER DECISION, par. 19, which cites transcript from hearing 20
October 2011, p. 103.

2 TRIAL CHAMBER DECISION, par. 52. 19.

y!
rapin00b mituminnfituas AjugnAEIPIUATESIUINS 1D #ig gamigagsrstsimi e felfm gibos



nunsmuing wh f1g momusiajwnsitipingis: Shmomsuyninm
IMANMIGSEE:RY?

5. wsiu§psdivyngamisispavamnngd e &g qme
wgeanisnsiSgwanning sayn

IEAMUINUUYWESSITAERt MM 2 Shinmungiuis i1 miisas
apGS(Eaiipmsugis:® iyt S msinudme gayo ujh fig memig:ng
sivvpmamifsizumnsiunoghnnd g mpidtp:  nsmidgoinw
anite “INAT Hh fig Ssmonfmaguns:isaganmid§u:pavinw
WHHS inwn sHRSwhuMis:idsmeiinmuu s SHSIMATE UM SR IUNM
nhtasRanpsisainfiayn o spispBsnswgm gtﬁjﬁﬁm%mmﬁjﬁ
flis:ig Gigmsiw@ivshpmauginiSsnsaynpumspamitiop i u
fSpmembne ‘mifainm Samivguigsiinsmuinsituisms sy
MARPUMSHAMI A ER RS INAIMIIMITMMINUIANATD  UISgjn SmIG
BERTIMwERSwaRRsMmImIgSMWnN  Shfsnsusupnasisimn
wRndigie = s widusivauafiannsgSisnisenomsighig)s
AR ANIH00W
 mEmupnsnisnsinagaitim gt ueanags uja fig
minsmnghthismsyisinumIt§i{pgiwa  simeninfis:  #RSSi:
ﬁ,nﬂmsﬁgmﬁﬁs%ﬁmmSirjimﬁﬁmnﬁﬁ%smﬁmntgmm?mmts:iﬁm

" The Psychiatric Experts noted the “gradual insidious decline” of her condition. Furthermore, “they commented that

Alzheimer’s disease is not a reversible form of dementia.” TRIAL CHAMBER DECISION, par. 70, citing Psychiatric Experts’ Report,
par. 36 and Transcript 19 October 2011, p. 129.
®  GERIATRIC EXPERT REPORT; Geriatric Expert. “Follow Up Report Concerning Mrs. |ENGThirith in Accordance to Trial
Chamber's Expertise Order E62/3, 4 April 2011" (26 August 2011). E62/3/12 [hereinafter, FOLLOW-UP REPORT OF
GERIATRICIAN]; PSYCHIATRIC EXPERTS’ REPORT.

From 21 February 2011 to 17 November 2011, the Trial Chamber heard written and oral arguments regarding lengThirith’s
fitness to stand trial.
% The Trial Chamber said lengThirith “may still possess some capacity to enter a plea, to understand the charges against
her, to understand the details of evidence, and to testify. However, the Acccused'’s impaired memory will likely impact upon her
ability to accurately recall events that occurred between 1975 and 1979.”(TRIAL CHAMBER DECISION, par. 57. 21.) In addition,
she “lacks the capacity to understand the proceedings against her and... [to] participate meaningfully in her own defence.”
(TRIAL CHAMBER DECISION, par. 65. 24.) The Strugar criteria includes all of these capacities as specific qualities to be evaluated
when considering if an accused is fit to stand trial.
3 TRIAL CHAMBER DECISION, par. 59. 21.
%2 \bid, par. 60. 21-22.

@
rapin00b mituminnfituas AjugnAEIPIUATESIUINS 1D #ig gamigagsrstsimi e felfm gibos



ISHE M g gspjeSirRNimas s s

unifspGSHpaRBm® A0 )k Glg SSMSMWUENHEUEM Shl
Mt AAMIERruEsORN aMSI g MNP LT ESREIn |
gmpofnimiEaTE  BmEmifanasf fnm:ppn wovie g e uigin s e
pugmasisainilugwis:a spdsnpnsifaiugaminafinfimiSiie o
muumofnimiinmiaapSn ey wh figT munnie:d
BISMIAMANG: VU MNISMIUTATAIGR IT{HGNH AN MIMN AN AR

AUMIGN IWMIMIMIANSNTNIH MIRNGASUSINGAUGN NSTMe
ﬁn&mii}mjﬁﬁmﬁmmfmmsijjﬁiﬁ§ﬁmﬂﬁ1ﬁ ua fig AGigMBMNLMN
MSHNS  MITiMATEUMITMITAINMI  MGSHSsuujuuRhdnmamaiig: 9
AANMIRNUNSIEMIHAERGANGISIN ISR aEeITuIS: MBS
i mI iwitanspssiityeanispnmamsrgmnsicnisoms
wanelpspamivgl umnfgiinlimiSiiioinm gimuisagwigsitn
meugEumugighiniimiSaie 9 = isighivsianpsguimuilduniss
AANMIRNUN SINH O NSRUBHASWISMA] “i” IGMINWHAGSHFHUSIG
MNBUATNMIMGINUSISINUIMIBAMYWY  IEIAMBRANMIANL  “MIfH
mismituismsmaspaINATEIMITSSINAIMISATE  AinmmsmImumy
AoSINAIMISAIROSE{USIg)n SUNNNAUMIIG M AN U{RBIGHNINGHE

[MIgIMIBMAMASHYNYSANHSINANTAMGMMIGWESS  1hgjms
simitnNS1g:y HRSSHTNSARUMNIR 1SN TR YR ARINSINGITMS
AMIHSINAYWESS  MMnmumsngpinudinlimiSainmmhiumiuingy
sanidyPeH it gMnitumsiisinsghimimiinn  iwinamis
NUiRUES MO S MSE §uUMSHUMMiEAreMngSgithaamz e

HAG S G NSO MWAGANG AN SISATANIMIBAT  Djukic, Kovacevic S
AIANINIUAT Tadic DHANMITNNSANHINAHBRUIS AIGANTY 1STinnsin
Djordje Djukic MSGAIGSHNAIIIMI mfw‘mSﬁﬁﬁgﬁﬁnmﬁmn}qﬁmm%sﬁﬁiﬁﬁ'j

% Ibid, par. 61, 64. 22, 23.

3 IMMEDIATE APPEAL, Section Il (B)(i), p. 2.

% Code of Criminal Procedure of the Kingdom of Cambodia (2008).[Hereinafter, CAMBODIAN CODE OF CRIMINAL PROCEDURE].
Articles 343, 345, 310, Cited in SUPREME COURT DECISION, par. 17.

% SUPREME COURT DECISION, par. 15. 9.

¥ \bid, par. 19. 11.
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% Ibid, citingProsecutor v. DjordjeDjuki¢. IT-96-20-T. ICTY Trial Chamber I. “Decision Rejecting the Application to

Withdraw the Indictment and Order for Provisional Release” (24 April 1996). [Hereinafter, DJUKICDECISION] stated “neither the
Statute nor the Rule authorize the withdrawal of an indictment for medical reasons, no matter how serious, for the major crimes
over which the Tribunal has jurisdiction.” Prosecutor v. DjordjeDjuki¢. 1T-96-20-T. ICTY Prosecution. “Prosecutor's Motion to
Withdraw Djuki¢’s Indictment” (19 April 1996). The Prosecutor argued that it would be “unjust and inhumane” to force the
defendant to stand trial when he was suffering from a terminal disease.

Condition unknown. Redacted from the document for confidentiality reasons.

Prosecutor v. Kovacevic¢. 1T-01-42/2-1. ICTY Trial Chamber I.“Public Version of the Decision on Accused’s Fitness to
Enter a Please and Stand Trial” (12 April 2006).par. 5.

“ Kovagevi¢'s case has since been referred to the Serbian judicial system and awaits trial. “Kovagevié Case Information
Sheet.” Available at <http://www.icty.org/x/cases/kovacevic_vladimir/cis/en/cis_kovacevic_vladimir.pdf>, accessed 23 July
2012.

42 “Tadié Case Information Sheet,” pp. 3-4. Available at <http://www.icty.org/x/cases/talic/cis/en/cis_talic_en.pdf>, accessed
23 July 2012.

®  SUPREME COURT DECISION, par. 18. 10.
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“ " \bid, par. 28. 16.

> Ibid, par. 28. 16.

% The Supreme Court Chamber did not specifically address if an effective termination is legally permissible. However, its
argument that a stay is the only appropriate course implies that an effective termination would be as inappropriate as an official
termination of proceedings.

CamBODIAN CODE OF CRIMINAL PROCEDURE, Article 223 (11): “An investigating judge may place a charged person under
judicial supervision if the charged person is under investigation for an offense punishable by imprisonment. Judicial supervision
has the effect of subjecting a charged person at liberty to one or more of the following obligations: ... 11. to undergo a medical
examination and/or treatment under the medical supervision in the hospital.”

SUPREME COURT DECISION, par. 17. 10.
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5 SUPREME COURT DECISION, par. 21. 13.

See UN ICTY. “The Cases: StaniSi¢&Simatovi¢ (IT-03-69),” <http://www.icty.org/case/stanisic_simatovic/4>, accessed 12
November 2012.

SUPREME COURT DECISION, par. 22. 13.

Universal Declaration of Human Rights (10 December 1948), Article 3, “Everyone has the right to life, liberty and security of
person.” ICCPR, Article 7, “...no one shall be subjected without his free consent to medical or scientific experimentation.”
Article 10 (1), “All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the
human person.” See also Section II.A of this report.

*  See U.N. Committee on Economic, Social and Cultural Rights, General Comment No. 14, “The right to the highest
attainable standard of health” (November 8, 2000). par. 12; United Kingdom Mental Capacity Act, 2005; United States Supreme
Court O'Connor v. Donaldson (1975); France, Code de la santé publique, Article L.1111.-4, par. 3. Cambodia does not appear
to have similar specific protections. However, Cambodia is party to the International Covenant on Economic, Social and
Cultural Rights (1966), which incorporates the right to health including the right to control one’s own health and body, the right to
be free from interference, and the right to be free from nonconsensual medical treatment. However, exceptions are sometimes
made in all of these jurisdictions in order to provide care for people with mental illnesses.
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o SUPREME COURT DECISION, par. 35, 37.18, 19.

First, Professor Campbell tried a careful reduction of her psychotropic medications to try to gain a slight improvement in her
condition. However, after the reduction of those drugs, Professor Campbell reexamined the accused and found her condition
the same. (FOLLOW-UP REPORT OF THE GERIATRICIAN.)

% Ibid, par. 8(ii), cited in Trial Chamber Decision, par. 37. 14.

TRIAL CHAMBER DECISION, par. 53. 19.

The Psychiatrists stated that the following may be beneficial to the accused: “[Clonsistent and stable staffing; retaining a
familiar environment; flexibility to accommodate her fluctuating abilities; physical exercise, with assessment and advice from a
physiotherapist when needed; and support for participation in activities she enjoys. In addition, a structured cognitive
stimulation programme may be helpful (but needs to be undertaken with those who are trained and supervised). Furthermore,
the treatment of her knee and back pain and the regular monitoring of her physical health would be important to maintain. The
continued treatment of co-existent medical conditions will improve her prognosis. We note that there are no occupational
therapists currently in Cambodia, but if there were, an assessment of her activities of daily living would be helpful and advice on
any environmental modifications to her living conditions could be sought.” (Psychiatric Experts’ Report, cited in SUPREME COURT
DECISION, par. 36. 19.
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60

SUPREME COURT DECISION, par. 35, 18, citing Transcript 30 August 2011, p. 92, lines 16-19.
TRIAL CHAMBER DECISION, par. 70-2. 25-26.

2 Ibid, par. 74. 26.

62 CaMBODIAN CODE OF CRIMINAL PROCEDURE, Atrticle 223 (11).

68 TRIAL CHAMBER DECISION, par. 74. 26.

% Ibid, par. 75. 27.
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% |engThirith Defense. “Response by Defense for Madame lengThirith to Co-Prosecutors Appeal Against the Trial

Chamber’s Decision of 17 November 2011" (28 November 2011). E138/1/5, [hereinafter, DEFENSE RESPONSE]. With reference
to Internal Rule 63(3), the Defense stated, “there is no condition which provides for compulsory hospitalization for an accused to
obtain medical treatment.” (par. 23) “Therefore, it is submitted that the Respondent should be released unconditionally.” (par.
31)
% SUPREME COURT DECISION, par. 19-20, 25, 28. “Once a person has been charged, international criminal courts have gone
to great lengths to ensure that every possibility to prosecute the accused is exhausted, including where the accused suffers
from a serious medical condition” (par. 19. 11). “During a stay of criminal proceedings, measures of compulsion can be ordered
against an accused with a serious medical condition” (par. 20. 12). In StaniSi¢,Kovacevi¢,and Tadic, the accused were all
required to submit to medical treatment as a part of their provisional release. The Supreme Court Chamber found these
precedents indicate that mandatory treatment that was instrumental for the goal of resuming proceedings was permissible. (par.
25. 14)

5 “The Supreme Court Chamber holds that, considering the interest of justice in trying the accused, upon a finding of
unfitness, remedial action must be undertaken in the light of a possibility, even slight, of a meaningful improvement.” Ibid, par.
29. 17. The Chamber noted however that this treatment was “not based on an urgent medical need but on the need to pursue
the possibility of improving her mental condition” and to make her fit for trial. As such, “the present case is distinguishable from
the international case law...” (Ibid, par. 42. 21).

“Once seized with the Closing Order, the Trial Chamber alone has the authority to establish and implement such a
mechanism, as the Trial Chamber alone has the jurisdiction over the Accused.” (Ibid, par. 29. 16.) This is in response to the
Trial Chamber's order for the OCP to monitor the accused. The OCP appealed that no statute supported the OCP responsibility
to oversee treatment or assessment of the accused, and therefore it was outside of its powers. As such, the OCP felt it could
not implement this order and would therefore never be able to reassess lengThirith and be in a position to ask for the Chamber
to resume trial. The OCP felt, therefore, that this order was an effective termination of proceedings. (IMMEDIATE APPEAL, par. 5.)
The Defense disagreed, saying the OCP has “the inherent ability to ask the Trial Chamber to reassess the accused and
recommence the trial at any time.” (Defense Response, par. 17, cited in SUPREME COURT DECISION, par. 14. 9.)
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% See alsoTRIAL CHAMBER DECISION, par. 80. 29.

® |CCPR, Atticle 9 (1).

™ CAMBODIAN CODE OF CRIMINAL PROCEDURE, Atticle 305.

2 Internal Rule 82 (1).

™ “The interpretation most favorable to the Accused must be preferred, and liberty is considered the norm and detention is an
extraordinary measure.” SUPREME COURT DECISION, par. 9. 5-6.
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™ CAMBODIAN CODE OF CRIMINAL PROCEDURE, Article 223(4), (5), (11). This citation was challenged by the international Trial

Chamber Judges, see section IV.C, par. 1 of this paper.

®  Criminal Procedure Code of the Kingdom of Cambodia. 2. Available at <http://www.oecd.org/site/anti-
corruptioninitiative/46814242.pdf>, accessed 12 November 2012.

®  CamMBODIAN CODE OF CRIMINAL PROCEDURE, Article 210, “In case of crimes against humanity, genocide or war crimes,
provisional detention shall not exceed one year for each of these offenses. However, when this time period ends the
investigating judge may extend a provisional detention for another year by an order with a proper and express statement of
reasons. The extension can only be made twice.” Article 205, “Provisional detention may be ordered when it is necessary to: 1.
stop the offense or prevent the offense from happening again; 2. Prevent any harassment of witnesses or victims or prevent any
collusion between the charged person and accomplices; 3. preserve evidence or exhibits; 4. guarantee the presence of the
charged person during the proceedings against him; 5. protect the security of the charged person; 6. preserve public order from
any trouble cause by the offense.”

7 Internal Rule 82 (1).

®  See lll, paragraphs 6-8 of this report.
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% SUPREME COURT DECISION, par. 12.7-8, citing Response to Immediate Appeal, par. 24-5.

The Court retained the accused in custody because of the “conditional character” of the stay. Prosecutor v. Lubanga.
“Judgment on the appeal of the Prosecutor against the decision of Trial Chamber | entitled ‘Decision on the release of Thomas
LubangaDyilo™ Appeals Chamber 21 October 2008, par. 37. Cited in SUPREME COURT DECISION, par. 24. 14.

8 SUPREME COURT DECISION, par. 44. 21.

8 The Chamber stated, the “present deficiencies with the Accused’s memory [created]... a greater risk that she may render

herself unavailable for trial...” Ibid, par. 41. 21. See also, GERIATRIC EXPERT REPORT, par. 13. 8.
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8 Ibid, par. 45. 22.

Prosecutor v. Kovacevic¢. IT-01-42/2-1. ICTY Trial Chamber I.“Decision on Provisional Release” (2 June 2004).
% SUPREME COURT DECISION, par. 25. 14. Supported by several national jurisdictions, including those of Sri Lanka, Italy,
South Korea, Zambia, Poland (SUPREME COURT DECISION, footnote 84. 15.).

& \bid, par. 48. 23.

8 The Supreme Court “established that the stay of proceedings ordered by the Trial Chamber is not a permanent disposition
of the proceedings and that restrictive measures, including detention, are not inherently precluded during the stay, and ...
concluded that the ECCC is obliged to exhaust all measures available to it which may help improve the Accused to be become
fit to stand trial...” (Ibid, par. 38. 19.)
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. ICCPR, Atrticles 9(1) and 14(2); Cambodian Code of Criminal Procedure, Article 305; Internal Rule 82(1).

SUPREME COURT DECISION, par. 45. 22.

O Ibid, par. 46. 22.

. When the Supreme Court Chamber ordered the Trial Chamber to carry out the appropriate medical care and assessment
of lengThirith’s fitness to stand trial, the Chamber specifically cautioned that “the Trial Chamber must be vigilant [during this
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process] that any continued detention would not be for an unreasonably long period of time, in breach of internationally
recognized human rights.” (Ibid, par. 30. 17.)

lengThirith Defense. “Request for immediate release of madamelengThirith” (21 January 2011). E21.

ICCPR, Atrticle 14 (3)(c); ECCC Law, Article 35new (c).

Trial Chamber. Transcript of Trial Proceedings (1 February 2012). E1/37.1. lines 18-23. 110.

TRIAL CHAMBER DECISION, par. 75. 26.
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o SUPREME COURT DECISION, par. 47. 23.

Trial Chamber. “Scheduling of reassessment and hearing on IENG Thirith fithess to stand trial” (22 June 2012).
E138/7/13. p. 2.

% Trial Chamber. “Decision on Reassessment of Accused IENG Thirith’s Fitness to Stand Trial Following Supreme Court
Chamber Decision of 13 December 2011" (13 September 2012). E138/1/10 [hereinafter, TRIAL CHAMBER REASSESSMENT
DECISION].

Ja]
rapin00b mituminnfituas AjugnAEIPIUATESIUINS 1D #ig gamigagsrstsimi e felfm gibos



is:AEstushaumMisMUMUOAGNITATMAE  AUISHMMIGIZNWMIGHN Y
gnulmig)s nalguaiaRatssigamsiinpnuamywmsifisingie iy
npenusiansmnisuianags wh &g fnbinmsagigis:

IMNATATIGUAIS 66 fm nsinndme) nna(o wd §1§ NSuvaM NGB,
nmi n:immagins apsiiswigwihiamfimw nsySEguafia
nsindge apsmamwaianngd wh §ig moainghiamamuywis s
& Gamamudghistiinuing gigSsnsandamamutnusinmisligiis
164 IANA{0 UG 66 G0 NSWHYUHSISMIRNGMIvaNA{Io NI §Eue
qURIANIGINA] MMSE® TR SIPINWHEuAiRNHISIRTEAMAMUSY WY
fsmnfinanlavamnwNEivATShuing ujd Gig UGunin 6f fm nsim
WM GSMUINGNIFGUNgVcisigaIumo inmigigis:AgaRiMGM{AIS]:
fimiejfigiuapugngpogwis)naunsgghufisymens WimAandgm
MNSG:OUANALE 1u fiig Fetnumesguiigiauiocisiigaumoigw s
UOUGUARR Bff FM DISHIEAAR MANSUERM NG NWASIMIE WHY I
U SMNFBHIMIMNUID: MV SUEMAZIERIUAIANALD Hh §ig
RSN AETIGUAiRAZS Wiwenn:nemuine W)k g MusmAnym
SUMSINGEOM iy sﬁms:mgsﬁ@jmsmnungﬁ?jmﬁfjﬁmiémﬁésﬁmqmﬁs
MU G |

dguANaGIvAREYwig)s neaht) INNAATNGUAS 6f Gm Ssmeifmi
HHNRAIMAFIH UMEBIHNMWRYHINS {MNNSyin o ANYwGSsyiin:
gagin:  SMSIFEjAInNIARINmSMANWuHhsaannisisunstinng
mitivuis: AnsSwRifehosmoigisisigimaupuig)uisminaiSnSyw
imuigunfin of fm oegrifngien ShMsiFemund nIUAIN RIS
URfing s MSM NG Mg/ Amunnd m i amAgnt O mRvywig)s

AL o fM MeANIMAG Hanjaidnianagum siPimapamiisag
MU SMBI: QURTANIGIHAIIN: RN WANARNNSSGUIMRGnURHNINHIE LS
IR 114 fig Anosujwntoafi)ioows INALBHTUAIRNSMNIEAAS
ARMUING uh fig SufsmuiERgunpRuimimyweng (FriNEOMI) M8
1¢ Wwaisiinag wlh fg asfunsifin:dmmiiSajantyghgimishoiual

% Mini-Mental State Exam
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10 The OCP's six conditions are: 1) that lengThirith reside at a specific, recorded address; 2) that authorities conduct a weekly

safety check of her home; 3) that she surrender her passport and ID card; 4) that she not contact any other Accused except her
husband, lengSary; 5) that she not contact any witness, expert or victim who may be heard in Court; 6) that she submit to a
regular medical examination by a court-appointed doctor every 6 months. The OCP suggested that if she breached these
conditions, a more restrictive measure, such as house arrest, might be considered.
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0 cambodian judges were not paid October 2011 to March 2012, and all Cambodian staff of the Court remained unpaid

January to March of 2012. This is not the first time in the Court’s history that this has happened. (Phnom Penh Post. “Cash
Crunch at Khmer Rouge Tribunal.” 18 January 2012. <http://www.phnompenhpost.com/index.php/2012011954035/National-
news/cash-crunch-at-kr-tribunal.html>, accessed 23 July 2012.)

102 TRIAL CHAMBER REASSESSMENT DECISION.
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193 Ipid, 19.

%4 Internal Rule 35, particularly (d)(e).

105 per Internal Rule 35.

106 TRIAL CHAMBER REASSESSMENT DECISION, par. 40, 18.

07 Co-Prosecutors. “Immediate appeal against decision on reassessment of accused lengThirith’s fitness to stand trial
following the Supreme Court Chamber decision of 13 December 2011” (14 September 2012). E138/1/10/1/1.
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18 |engThirith Defense. “Defense response to Co-Prosecutors’ immediate appeal against decision on reassessment of
accused lengThirith’s fitness to stand trial following the Supreme Court Chamber decision of 13 December 2011 and Co-
Prosecutors’ supplementary submissions” (8 October 2012). E138/1/10/1/5/3.

19 Trial Chamber. “Order Scheduling Appeal Hearing” (5 November 2012). E138/1/10/1/5/5.

10 ECCC Law, Article 14(1)(a) requires the affirmative vote of at least four judges at the Trial stage, and six at the Supreme
Court level. However, there are no provisions in the ECCC Law or Agreement stipulating how to deal with a lack of
supermajority. Furthermore, this is an unusual provision for an international court, so there are not international precedents.
(TRIAL CHAMBER DECISION, par. 79. 28.)

11 TRIAL CHAMBER DECISION, par. 80. 29.
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* AWl is a collaborative project between the East-West Center, in Honolulu, and the War Crimes Studies Center,
University of California, Berkeley. Since 2003, the two Centers have been collaborating on projects relating to the establishment
of justice initiatives and capacity-building programs in the human rights sector in South-East Asia. The Program is funded by
the Open Society Foundation, the Foreign Commonwealth Office of the British Embassy in Phnom Penh, and the
Embassy of Switzerland in Bangkok.

This issue of KRT TRIAL MONITOR was authored by Mary Kristerie A. Baleva, Faith Suzzette Delos Reyes,
Samantha B. Lee, Ramu Nachiappan, and Penelope Van Tuyl, as part of AlJI's KRT Trial Monitoring and Community Outreach
Program. KRT TRIAL MONITOR reports on Case 002 are available at <www.krtmonitor.org>, and at the websites of the
East-West Center and the War Crimes Studies Center.
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