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Unless specified otherwise,
= the documents cited in this report pertain to The Case of Nuon Chea, leng Sary, leng Thirith and
Khieu Samphan before the ECCC;
= the quotes are based on the personal notes of the trial monitors during the proceedings;
= the figures in the Public Attendance section of the report are only approximations; and
= photos are courtesy of the ECCC.
Glossary of Terms
Case 001 The Case of Kaing Guek Eav alias “Duch”(Case No. 001/18-07-2007-ECCC)
Case 002 The Case of Nuon Chea, leng Sary, leng Thirith and Khieu Samphan
(Case No. 002/19-09-2007-ECCC)
CPC Code of Criminal Procedure of the Kingdom of Cambodia (2007)
CPK Communist Party of Kampuchea
CPLCL Civil Party Lead Co-Lawyer
DK Democratic Kampuchea
ECCC Extraordinary Chambers in the Courts of Cambodia (also referred to as the Khmer
Rouge Tribunal or “KRT")
ECCC Law Law on the Establishment of the ECCC, as amended (2004)
ERN Evidence Reference Number (the page number of each piece of documentary
evidence in the Case File)
FUNK National United Front of Kampuchea
GRUNK Royal Government of National Union of Kampuchea
ICC International Criminal Court
ICCPR International Covenant on Civil and Political Rights
ICTR International Criminal Tribunal for Rwanda
ICTY International Criminal Tribunal for the former Yugoslavia
IR Internal Rules of the ECCC Rev. 8 (2011)
KR Khmer Rouge
OoClJ Office of the Co-Investigating Judges
OCP Office of the Co-Prosecutors of the ECCC
RAK Revolutionary Army of Kampuchea
VSS Victims Support Section
WESU Witness and Expert Support Unit

X

EAST-WEST
CENTER

WAR CRIMES STUDIES CENTER

UNIVERSITY OF CALIFORNIA, BERKELEY

*

"AlJl is a collaborative project between the East-West Center, in Honolulu, and the War Crimes Studies Center,
University of California, Berkeley. Since 2003, the two Centers have been collaborating on projects relating to the
establishment of justice initiatives and capacity-building programs in the human rights sector in South-East Asia. The
Program is funded by the Open Society Foundation, the Foreign Commonwealth Office of the British Embassy in Phnom
Penh, and the Embassy of Switzerland in Bangkok.

This issue of KRT TRIAL MoNITOR was authored by Samantha Lee, Danel Mattes, Aviva Nababan,SovannaSek,
Kimsan Soy,and Penelope Van Tuyl, as part of AlJI's KRT Trial Monitoring and Community Outreach Program. KRT
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TRIAL MONITOR reports on Case 002 are available at <www.krtmonitor.org>, and at the websites of the East-West Center
and the War Crimes Studies Center.

Sum Chea was examined in the following order: nationalProsecutor Chorvoin Song; international Prosecutor Dale

Lysak; national Civil Party Lawyer Ty Srinna; international Civil Party Lawyer Nushin Sarkarati; Judge Jean-Marc
Lavergne; national counsel for Nuon Chea, Mr. Son Arun; international counsel for Nuon Chea, Mr. Jasper Pauw;
international counsel for leng Sary, Mr. Michael Karnavas.

3]

At the time of his testimony, Witness Sum Chea stated he was 59 years old.
m

Witness was unable to provide an exact date or month for the attack, other than 1975.
Sum Chea clarified that Hak was under the command of Mr. Voeung, the Division Commander, but he was unable to
explain who above them originally ordered the citywide evacuation.

The record of Sum Chea’s interview with OCIJ investigators has thedocument number D94/9.

The Witness did not know the names of other senior leaders, and he only made mention of Prince Sihanouk and Pol
Pot, following this conference.
0

While evidence to the contrary has not been presented before the Court during the trial of Case 002, in Case 001 the

author of the Gate, Francois Bizot, was summoned as a witness and his book was made as a reference for his
examination. In the book, Bizot described that foreigners took refuge in the French Embassy after 17 Aprill 1975 for

weeks before the Khmer Rouge arranged for them to be transported to the Thai Border.
G
In one example, the Witness stated that only North Zone forces were stationed around Wat Phnom, but Heng

Samrin claimed that the East Zone occupied areas up to Wat Phnom as well.

Mom Sam Oeurn was examined in the following order: national Civil Party Lawyer Hong Kim Suon; international Civil

Party Lawyer Beini Ye; national Prosecutor Chorvoin Song; international Prosecutor Vincent de Wilde d’Estmael; national
Counsel for Nuon Chea, Mr. Son Arun. Civil Party was then offered the opportunity to make her Statement of Suffering.

At the time of her testimony, Mom Sam Oeurn stated she was 84 years old, making her one of the oldest people to
testify so far in the trial. Her recollection of events in the DK, however, remained quite strong.

National Counsel for Nuon Chea, Mr. Son Arun, questioned the Civil Party regarding the period between 1970 and

17Aprill975, and her observations of events unfolding under the Lon Nol regime. Mom Sam Oeurn stated that she was
not aware of any specific issues relating to refugees coming to Phnom Penh at the time, but she did notice that “the
country was in trouble.” Her husband was briefly arrested as a “progressive” along with two professors, and she noticed

new student protests taking place against Lon Nol.
9k
Mom Sam Oeurn also testified that her father-in-law, who also lived with them at the time, left the house to

investigate the source of the noises and never returned. She believed Khmer Rouge soldiers arrested him.

Although early in her testimony, Mom Sam Oeurn explained that she “could not see anything” without her glasses,

she responded to questioning from Beini Ye saying that she could still see things, just not as clearly. She also stated she
attempted to use the broken glasses, but she also relied on her children’s observations at the time.

IR 76(7): Applications Concerning Procedural Defects. ... 7. Subject to any appeal, the Closing Order shall cure any

procedural defects in the judicial investigation. No issues concerning such procedural defects may be raised before the
Trial Chamber or the Supreme Court Chamber.

IR 55(7): A written record shall be made of every interview. Each page of the written record shall be signed or

fingerprinted after the interviewee reads it. If necessary, the Greffier of the Co-Investigating Judges, with the assistance
of the interpreter, shall read the record back. IF the interviewee refuses to sign or fingerprint the record, the Greffier of

the Co-Investigating Judges shall not this on the record.
99
This may refer to any interview, or only to an interview of the Accused, as in IR 25(1). The Prosecutor argued the

latter in “Co-Prosecutors’ Response to leng Sary’s Request that the Trial Chamber Seek Clarification from the OCIJ as to
the Questioning of Witness Norng Sophang on 17 February 2009 and Summon the OCIJ Investigators to Give Evidence
Regarding this Interview” (8 October 2012). E234/1. par. 25-26. 8-9. The leng Sary defense argued the former in E241,

par. 11. 3-4.
onl
leng Sary Defense. “leng Sary’'s Request for the Trial Chamber to Hold a Public Hearing and Take Evidence

Concerning the OCIJ’'s Widespread and Systematic Practice of Conducting Unrecorded Interviews with Witnesses” (2
November 2012). E241[hereinafter IENG SARY'S REQUEST].

Bm
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IR 93: Additional Investigations by the Trial Chamber. 1. Where the Chamber considers that a new investigation is

necessary it may, at any time, order additional investigations. Such order shall indicate which judge or judges shall
conduct the new investigation. 2. Such judge(s) may, under the same conditions as the Co-Investigation Judges: a) go
anywhere within the territorial jurisdiction of the ECCC; b) interview witnesses; ¢) conduct searches; seise any evidence;
or e) order expert opinions. 3. For the purposes of such additional investigations, the judge(s) may issue Rogatory

Letters to the Judicial Police.
98
IENG SARY’S REQUEST, p. 2.

Bo
The request specifically noted four previously-defined cases of unrecorded interviews of witnesses: those of Oeun

Tan, Phy Phuon, Norng Sophang, and Sokh Chhin. IENG SARY’'S REQUEST, para. 3-4.
ulo}

However, the lengSary defense team’s submission seems to contain some interpretations of the Internal Rules that

does not appear squarely in line with the language of the Rules. For example, the defense cited Rule 51(8) as
delineating the specific information that must be included in such a record, including “the duration of any interview and
the duration of any breaks between interview periods.” (IENGSARY'S REQUEST, para 8.) Rule 51(8) does indeed describe
the information that must be recorded in a report, and sub-part (g) includes the specific cited language. However, Rule
51(8) specifically refers to Co-Prosecutors’ report of every arrest of a suspect. IR 51 sates: “Police Custody. (8) The Co-
Prosecutors shall make a final report for every arrest, which shall include the following information: ...(g) The duration of
any interview and the duration of any breaks between periods.”

bl

In the common law system, it is appropriate for a defense counsel to ask leading questions. However, it is not

appropriate for the prosecution to ask leading questions. In the civil law system, it is not appropriate for any party to ask
leading questions, as the purpose of the hearing is to ascertain the truth. The Cambodian legal system is a civil law
system.

The Prosecutor v. Pavle Strugar. IT-01-42-A. ICTY Trial Chamber Il.“Decision Re the Defence Motion to Terminate
Proceedings” (26 May 2004). [hereinafter, STRUGAR TRIAL CHAMBER DECISION].
04

Strugar Trial Chamber Decision, par. 2, “Capacities of an accused”; The Prosecutor v. Pavle Strugar. IT-01-42-A.

ICTY Appeals Chamber. “Judgment” (17 July 2008). [hereinafter, STRUGAR APPEALS CHAMBER JUDGMENT], par. 41.
b
Strugar Trial Chamber Decision, par. 37.

[Gh)

Strugar Trial Chamber Decision. The Chamber also used the following vague language: a chamber must view the
accused’s capacities “overall and in a reasonable and commonsense manner” (par. 3); a decision on an accused’s
fithess is “merely the balance of probabilities” (par. 4); an accused must be able to “sufficiently” exercise his rights (par.

3) at a “minimum standard of overall capacity” (par. 37).
Oh]
“The availability of counsel... may well adequately compensate for any deficiency of a relevant capacity.” Strugar

Trial Chamber Decision, par. 22; also cited in Trial Chamber Decision, par. 28. 11.
g
“The use of counsel requires, however, that the accused has the capacity to be able to instruct counsel sufficiently

for this purpose.” Strugar Trial Chamber Decision, par. 22; also cited in Trial Chamber Decision, par. 28. 11.
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