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EAST-WEST
CENTER AIJl TriaL MoONITORING

* This issue of KRT Trial Monitor was authored by Mary Kristerie A. Baleva, Samuel Gilg, Samantha Lee,
Sovanna Sek, Penelope Van Tuyl and Alvin Yap as part of AlJI's KRT Trial Monitoring and Community Outreach
Program. KRT Trial Monitor reports on Case 002 are available at <www.krtmonitor.org>,
<http://forum.eastwestcenter.org/Khmer-Rouge-Trials/> and <http://socrates.berkeley.edu/~warcrime/>. AlJl is a
collaborative project between the East-West Center, in Honolulu, and the University of California, Berkeley War
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Crimes Studies Center. Since 2003, the two Centers have been collaborating on projects relating to the
establishment of justice initiatives and capacity-building programs in the human rights sector in South-East Asia. The
Program is funded by the Open Society Foundation, the Foreign Commonwealth Office of the British
Embassy in Phnom Penh, and the Embassy of Switzerland in Bangkok.

' Trial Chamber. “Update Memorandum for next document hearing (12-19 March 2012)” (2 March 2012). E172/5.
[hereinafter, Schedule.] Par. 2. 1.

° See http://www.yale.edu/history/faculty/kiernan.html

Duch was the Secretary of S-21, a security center in Democratic Kampuchea were at least 12,000 were
imprisoned, tortured and executed. His was the first case prosecuted at the ECCC. He was found guilty of war
crimes, and crimes against humanity, and was sentenced to life imprisonment. See Case 001. Supreme Court
Chamber. “Appeal Judgment” (3 February 2012). F28. 320.

* Trial Chamber. Transcript of Trial Proceedings (15 March 2012). E1/49. 1. Lines 1-3. 47.

A ruling on this issue could have many implications for future proceedings and the Chamber’s perceived ability to
administer justice. First, the Chamber’s ruling could determine its policy on the need for the Accused to be physically
present in court, weighed against the need to maintain efficiency of the proceedins. This may be depedent on the
Chamber’s interpretation of the balance of competing rights of the Accused under Article 35 (c) and Article 35 (D) of
the ECCC Law®. Article 35 (c) demands that the trial be conducted without undue delay while Article 35 (d) requires
that the Accused be present in court to answer the charges made against him. Second, as the Accused get older and
perhaps face more medical problems, this could be a recurring issue before the Chamber, calling for a clear and fair
policy and position from the Chamber to ensure consistency. Third, a ruling could also indicate the degree of the
Chamber’s reliance on medical certifications as opposed to an Accused’ interpretation of his or her capabilities when
deciding if the Accused can indeed be physically and mentally present in court. Forth, a ruling could clarify the
Chamber’s position regarding the difference, if any, between being present in person versus being connected via
video link. Finally, the Chamber’s ruling could decide if it considers a waiver from the Accused necessary for the
Chamber to continue proceedings without the Accused being physically present in court.

Trial Chamber. “Memorandum: Hearing of TCE-38 and TCE-44" (6 February 2012). E166.
ScHEDULE. Par. 6.; leng Sary Defense. “leng Sary’s response to the Co-Prosecutor’s notice to the Trial Chamber
and Parties regarding testimony of TCE-38 and TCE-44" (9 March 2012). E166/1/1.

Prosecutor v. Tadic. IT-94-I-T. “Decision on the Defence Motion to Summon and Protect Defence Witnesses, and
on the Giving of Evidence by Video-Link” (25 June 1996). Par. 18. Prosecutor v. Stanisic & Simatovic. IT-03-69-T.
“Decision on Prosecution Motion to Hear Witnesses by Video-Conference Link” (24 February 2010). Par. 8. 11.
Prosecutor v. Karadzic. IT-95-5/18-T. “Decision on Prosecution’s Motion to Subpoena Berko Zecevic” (20 January
2011). Par. 19

Zigiranyirazo V. Prosecutor. ICTR-2001-73-AR73. “Decision on Interlocutory Appeal” (30 October 2006);
Prosecutor v. bagosora et al. ICTR-98-41-T. “Decision on prosecution request for testimony of withess BT via video-
link” (8 October 2004). Par. 15; Prosecutor v. Nzabonimana. ICTR-98-44d-T. “Decision on Defence Urgent Motion to
Hear Testimony of Expert Witness Dr. Susan Thomson via Video-Link” (9 March 2011). Par. 16; Ndindiliyimana et al.
ICTR-00-56-T. “Decision on Bizimungun’s Request for withess DE 4-12 to testify via Videolink” (2 November 2007);
Prosecutor v. Bagosora et al. ICTR-9841-T. “Decision on Prosecution Request for Testimony of Witness BT via
Video-Link” (8 October 2004). Par. 11.

Expert Justice Richard J. Goldstone testified from the United States in Case 001; Expert Stephane Hessel
testified from France in Case 001; witness Long Norin testified from Banteay Meanchey Province in Case 002.
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one or several accused and concerning part or the entirety of the charges contained in a Indictment. The case as
separated shall be tried and adjudicated in such order as the Trial Chamber deem appropriate.”

5" Internal Rules. Rule 87 (3).

" Trial Chamber. Transcript of Trial Proceedings (12 march 2012), E1/46. 1. Line 3. 64.
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